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UNITED STATES OF AMERICA
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

SECRETARY OF LABOR,
United States Department of Labor,
Complainant, : OSHRC Docket
: No. 05-0839

V.

SUMMIT CONTRACTORS, INC.
Respondent.

OPENING BRIEF FOR THE SECRETARY OF LABOR
This matter is before the Commission pursuant to the Direction for Review issued on
June 29, 2006, of the Decision and Order of Administrative Law Judge John H. Schumacher
dated May 18, 2006. 29 U.S.C. § 661(j); 29 C.F.R. § 2200.92(a)."

STATEMENT OF THE ISSUES?

1. What impact, if any, does the Supreme Court's decision in Nationwide Mutual
Insurance v. Darden, 503 U.S. 318 (1992) have on the multi-employer
worksite doctrine and Commission precedent arising under the doctrine?

2. In ordering the generator and spider box without specifying that it be equipped
with ground-fault circuit interrupter (GCFI) protection and without inspecting
the generator and spider box to ensure that it had GFCI protection, did
Summit Contractors, Inc. "create" the hazard at issue here?

! References to the Decision and Order of J udge Schumacher are indicated by "DO" followed by
the page number. References to the hearing transcript are indicated by "Tr." followed by the
page number. References to complainant's exhibits are indicated by "GX" followed by the
number of the exhibit; Respondent's exhibits are indicated by "RX" followed by the number of
the exhibit. References to the post-hearing deposition transcript of Mark Corthals are indicated
by "Dep." followed by the page number.

? Issues one and two are taken from the Commission’s Briefing Notice dated July 11, 2006. The

Secretary has also addressed issue three because, as argued below, the Judge properly resolved
the case on this basis.



